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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GanaLd C. Mann
ATTONEY SRXCRAL

Honorable Tom C. Xing

.tate Auditor and Ifrioclency Expert
Ztate Capitol
- Austin, Texas

'ear cirs

of the State Tedohe ‘ Tdxas, and payadble to
The Student lemorifl loan Wund\of the North Texas State
Teachers Colloage Arcopy of said note is
attached to your rote, which 1s signed by
of the Board of Regents

C-8
Denton, Texas,
July 1, 1959

héfore July 1, 1957, without grace,
: caived, the Board of Regents of the
TexXas & Teachers Colleges, seting for and in
behalf of North Texas 3tate Teachers College,
Denton, Texas, promises to pay to the order of

TRE BTUDENTS MERCRIAL LOAN FUND OF THE
RORIH TEXA® GTATE TEACHERE2 COLLYOR, DENTOX,
TEXA3

Ten Thousand Dollars 210,000.00

IUMICAPIAL M FM Sf SRR LSS 28 8 - - -
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with interest from date at the rate of &¢ per
annum, on the unpaléd balance, payable semi-
annually on each January 1l and July 1 after date,

»This note is given for the loan of sald
410,000,00 to be used in the construction and
squipnent of & poat office building on the main
campus Of North Texas State Teachers College un-
der the speolfications and supervision of “yatt C.
Heérleck Architects,

*The principal sum of this note shall be re-
tired in installments of Pive Hundred (3500,00)
Dollars on January 1, 1542 and each January 1
trereafter except Jaauary 1, of 19953, 1955, and
1957 on which dates the installzments shall be Cne
Thouaand {(${1,000.U0); Collars each, and on July
1, 1957, 1 final instalizent of Five Huadred
(2500.,00) Dollars, as is set forth in the attach-
a¢ sochedule of azortization.

*To zuarantee and safeguard the payment of
this note, both as to principal and interest, the
Scard of Regents, through its president and seore-
tary, hersby rpledges the lncoxe, less a fixed
building depreclation charge of 2f per ysear, from
the rental of the new post office quarters by the
United State Tpet (ffice Department at One Thousand
zighty (1,080.00) Tollars per year, - (renewable
ten~-year rental agresmzont as evidenced by written
acoeptance of our proposal with date of June 4,
193¢, by the ~curth Aasistant rostmaster Jeneral,
dated June 30, 193v), and the sald income shall be
and 1s heradby set g§alde for the payment of this
note and interest,

"It 15 expressly understood and agresd that
this note do0es not constitute any rersonal lia-
pility, whateoever, against any mexber of the Eoard
of Tegonts and that it caan in no wise ever be con-
strued 30 be a liability agalinst the Htate,

*“The President and tha Business Yenager of
the Korth Texas State Teachers College are hersby
directed and requirsad to a:ply the rledged inoozne
in the manner herein set out, until the prinecipal
2nd the interest of this note are fully and come
Pletely paid.
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*If the rental contract should not be ra-
newed for a sufficient length of tinme to retire
this note, the Board of Regents hereby pledges
whatever local funds zay de availadle toc the coum-
pletion of the payments as scheduled,

oTesldent, .o0ard of RegenLs

Cecretary, soard of Legents
Texas “tate Teachers Colleges”™

After calling our attention particularly to the
lagt paragraph ir raid note, you request our opinion upon
the following questions:

*{i) 1s the poard of Regents empowsred to
Yorreov soney frox this sszurce when the terms cof
the losn provide for repayment over & periocd of
eichtean years:?

w({2) Under the terms of the note, is any
psrson or &roup of rersons charged with any duty
of safeguarding the excess of lnoome over note-
retirexzent payuents:

"(3) Has the Eoard the power to pledge ‘vhat-
ever locz1 funds zmay be avallable' several years
in the future?

»(4) Irf for any reason the poat-office ocon-
tract should not be carried out as anticipated,
are any funds of the Dcard sudjeot to the repay-
cent of this loan?

w(5) Is the act of borrowing this zoney in
this way in contravention of any provision of the
Constitution or laws of Texas?"

our answer to your first question i{s that the Board
of Regents of the 5tate Teachers' Colleges of Texas e au-
thorized to bYorrow money for the construction of the post
office bullding on the cazpus of the North Texas [tate Teachers
College, and is further suthorized to pledgze the revenue from
said building for the payment of s&8id loan over a period of
eighteen years,
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The authority of the iloard of Regenta to bdorrow
the money and to execute the note adove set forth is con-
tained in the provisions of Article 26030 of Vernon's Anno-
tated Civil 3tatutes, a3 azended, rection 1 of said Arti-
ole 26030, as anended by Senate Bill 393, Acts, Regular
Session, 46th legislature (1639), reads in part as follows:

“Seotion 1., That the Board of Fegents of
the University of Texas and its branches, and
the Board of Directors of the Agricultural and
keohanlaal College, and its branches, and the
Board -of Directors of Texas Teochnologioal Col-
lege, and the Board of Regents of the “tate
Teachers College and the Board of Directors of
the College of Arts and Industries are herebdy
severally euthorized and empowered to construct
or acgquire through funds or loans to be obtained
frox the GCovernmeant of the United Ttates, or acy
agency or agencies thersof, created under the

- Fatlonal Faecovery Act, or otherwise created by
the Fedaral CZovern.ent or froxc any other source
private or publiec, without cost to the ~tate of
Texas, and accept title, subject to such condi-
tions and limitations as zay be prascribed by
sach of the said Soaxds, dormitories, kitchens
and dining halla, hosplitals, libraries, student
activity bulldings, gyanasia, athletie bulldings
and stadia, and such other buildings as ray te
needed for the good of the institution and the
noral welfare and social conduct of the students
of suoh institutions vhen the total cost, type
of conatruction, capacity of such buildings, ase
well a3 the other plans and spesifications have
basn approved by the respsctive Coverning Roarda;

L s &

Cection 2 of sald Article 2603¢c, as amended by
Chapter 459, Aots, “econd Called Tession, 44th Tegislature,
(1939) provides that the boards for the various colleges
are authorized to fix fees and charges for the uase of the
bulldings erected. ~aid seotion then further provides as
follows:

"The fess and charges thus fixed along with
all other income therefrom shall be considered ss
revenue derived from the operntion of the dbulld-.
ings thus oconstructed.
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*~hat said Boards are further authorized
to make any contract with refereace to the ¢ol-
laction and disposition of the ravenues derived
from any building so construoted in the acqui-
sition or construotion, manageuent, and main-
tananoe of any bulléing or duildings acqguired
hereunder « « « « 1o antieipation of the c¢colleoc-
tion of such revenues, and for the purpose of
paying the coast of the construction or acqui-
gitlon of said building or dbuildinge and srounds,
said Boarde are severally empowersd by resolu-
tion to authorize, sell, and deliver its nego-
tiable bonds or notes from time to time and in
such amount or amounts as it may consider nec-
QG3ATY. « « o AnYy bonds Oor notes 1ssued here-~
under shall bear intereat at not to exocesd aix
(67) per cent per anaum, 2ad zhall finally ma-
ture not core thap forty yesrs from date.”

~ection 3 of 3ald irticle 26020, as auendad by
“enate 3ill 160, iets, Regular Cession, 4€th Leglslature,
(1939) reads in rart as follows;

"“e0, 3., “ubject to the adove restric-
tions, each of said foards {s gziven complete
disoretion in fixing the form, conditions and
detalls of such bonds or notes. Any bonds or
notes issued hereundsr shall not be an indebted-
neas of the 3tate of Texas, but shall be paya-
ble 20lely from the revenues to bs derlved from
the operstion of said buildings; provided that
such bonds uay be refinanced by the said Roards
wheanever such sotion is found by the Poard to
be neceasary.”

Seotion 4 of said Artiecle 26036, as amended by
Chapter 204, Acts, 44th Tegislature (19), provides in
parsy as follows:

*“e0, 4. Fach of said 3Soards is author-
1zed and ecpowered to pledge all or a part of
such revenuss to the payment of suoh donds or
notes, and to enter such agreenents regarding
the imposition of sufficient charges and the
collection, pledge and disposition of such
revenuss s it may deea proper.”

e belleve that the adove quoted provisions of
Article 2803¢ authorize the "oard of Fssents of the State
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7sachers Colleges to borrow the nmconey from the Ctudents
temorial Loan Fund, and to provide for the payment of said
loan by a note payadle in insztallments over a period of
eighteen yeara, Cection 1 of said statute provides that
such & loan may be obtalned from &ny source, either private
or public, Said section also authorizes the construction
of duildings which "may be needed for the good of the in-
stitution”, and we believe that a post office building
would clearly coze within such clasaification, Under Sec-
tion £ of said Article, as well as other portions of said
atatuts above quoted, authority is given to exacute notes
bearing interest as high as six per cent and payable over
a period not exceeding forty years,

/¢ further bslleve that the above cuoted statu-
tory provisions, authorizing the Hoard of Fegents 10 borrow
said zoney and to executs a promisabry note providing for
the rayzent thereof, are constitutionsal, . very similar
statute was involved in the case of Texas Yational Suard
frmory 3oard v, LoeCraw, 1€ ~, v, (2d) 827 { .upreze Lourt,
declded .arch 28, 1¢59}. In this case it was held that &
statute was constitutional which authorized the issuancéd
of ->onds by the Taxas lational Guard Armory Board in pay-
zent for the cost of coanstructing arzory buildings, whioh
bondswsre to be paid ocut of the receipts from the leasaing
of said buildings., The bonds were due oan or before Septem=-
ber 1, 1970, and pledged the rents, l:zsues and yprofits of
the buildings erected with ths procesds of the bonds to pay
the sare, The "upreme Court held that the statute author-
1zing the borrowing of the xoney and the execution of the
bonds was 2ot in violation of “ections 49 ané 50 of srticle
3 of the Constitution nor was it in violaticn of Csotion @
of Article 8. The reasoning of the .:upreue Court was that
the bonds 4id not create any liability agalnst the State
of Texas, but werely an agresment to use part of the revenue
to be derived froz the buildings to be oconstructed with the
money which haéd besn borrowed by the board, The court fur-
ther held that there was no pledge of the credit of the State,
bgcause the bonds were ayable only out of the revenue re-
ceived, Citing the case of Charles Seribrer's ~ons v, ['Arrs,
114 Tex. 11, 282 -, W, 782, the court sajd that "obligations
that run ourrsnt with reveanues ares not dabts within the oon-
texplation of the Constitution.”

9 believe that the case of Texas National Cuard
Eoard v. MeCraw, supra, is directly in point and sustains
the constitutionality of the provisions of Article 2£603¢,

vy

}6
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inzofar as sald article authorizes the borrowing of the
nonsy for the conatrustion of & post office building by
the bdoard of rogents and the exeoution of the rromissory
note above quoted, providing for the repayrent of said
loan over a period of eighteen yearas, and pledging tie
revenue from said building to the payment of said lean,
The following cases also sustain the conolusion here
reached: Lower Colorads River Authority v. ioCraw, 128
Tex. 268, 83 °, W. (24) 629; Drazos Tiver Conservation
and Reclamation Distriet v, i‘clraw, 126 Tex. S06, S1 =,
*. (22) 685; Cherokee County v, Odom, 1l& Tex., 288, 156
e ¥. (24) 538,

Cur answer to your second question is that under
the law, the group of persons oharged with the 4uty of
safeguarding the excess of inocme over the azount neces-
sary to take care of the paynents provided for in said
sote, is the S¢card of Te.outs of the Ztate Teachers Col-
leges, and that said Zoard of Lsgeats, under the law, and
under tha terzs of said rnote, may validly delegate the
cleric:l and adrlnistyrative detalls in connection with
the handllinzg of seid funds to the Fresident and the Busi-
ness _anager of the North Texas State Teaohers College,
or to such other explovees or agents as they may deem
proper, <"aid To:zrd of Regents and such agents or employees
must, of course, comply with the statutes rezarding the
proper dlsposition of such funds,

Article 2644 of the Revised Civil sStatutes pro-
vide that the general control and managexsnt of the State
“e&chers Colleges of Texas ahall ho vested in the Board
of Kegents of the “tate Teachers Colleges,

"action 6 of Article 2603¢ of the Revised Civil
statutes, as amended, provides as follaws:

"ljpon the acquisition, construotion, or
arsction of guch dullding or buildings, absclute
coatrol and nanagerent shall vest in a respeo-
tive board of the institution of the builliing
30 oconstructesd or aoquired, sudbjeot to any oon-
dition that may be provided in the grant.”

Under the provisions of the statutes guoted above,
the ultizate duty and responsidility of safeguarding the
revanugs rroz the »rost offioce building would be in the 3Soard
of Pegents of the Texas “tate Teachers Colleges. However, it



13 well recognized that an adrinistrstive board nay dasig-
nats agents to perforx clericsl or purely adxiniatrative
duties, Fussell v, Cage, €6 Tex, 428, 1 :, ¥, £70; and the
Board of Pegents woulld therefors be parmitted to delegate
such duties tc the Fresident or the Pusiness ‘anager or
soxe other employes or agent of said Roard,

The second from ths last paragraph in the :zote,
quotad above, provides that the iresident and the Business
tanager of the North Texas State Teaohers College are di-
rscted and required to apply the said income in the manner
set out in the note, but we do not think that the provision
of the note would prevent the Foard of Regeats from desig-
rating other persons to handle the reveanus from this bdulld-
ing, ir they saw rir to d&o so.

fur answer to your third gquestion is that in our
opinion the Zcard of Fegents of the Texaes “tats Tsachers
Collegas does not have the lawful power to pledge loecal
rurds which may bds available sesveral years in the futurs,

Jection 3 of Article 26030, which we have quoted
above, provides that a note issued under the authority of
sald article, “shall not be sn indedtedness of the State of
Texas, but shall ke payadle solely frox the revenue to be
derived froz the operation of =2aid building.” There is no
other provision of said article whioh would authorize the
rledging of loecal funds,

ATticle 26544, ~ection 1, of Vernon's Annotated
Civil Statutes, provides in part as follows:

»The sovernin: boards of the . . . XNorth
Texas State Teachers College at Denton, . « .
may retain control respectively of the followe
ins suzs of nmoney collected at each of said
several institutions in ocarrying out the funo~-
tions of an eduocationzl inetitution, such as
funds collected from studsnt fees of all kinde;
charges rfor use of rooms and dormitories; re-
ceipts from meals, cafes and cafeterlas; fees
on deposit refundadle to students under certain
coﬁditionul receipts from sohool athletio ao-
tivities; income from student publicatiocns or
Othar.student activities; recelpts fron sale of
rublication products arnd miscelleaneous suppllies
and eculpment; students’ voluntary depoasits of
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soney with sald sohcols for safe keeping; all
other fess and looal institutional income of

a striotly local nature arising out of and by
virtus of the eduocational activitles, or re-
search or dexmonstration oarried on dy sach and
ell of said several schools.,®

It will bde noted that Artiole 26244 provides that
the board "may retain control™ of local or institutional
funds, but gaid artiole does ot give express authority to
the board of regents to pledge looal funds which may Dbe
availadble in ths future. “hen all of the sections of Arti-
cle 20C44 are construed together, we believe that it is
ovident that the intention of the lLegislature was to glve
the local boards mersly the right to keep such looal funds
in & 1looal derpository, instead of requiring that they be
transnitted to the ~tate Treasury, and that there was no
intention to coafer on such boairds the powsr to pledgs such
local funds as aicht accuzclate in the futurs, The power
to plsdge such funds id, we bslieve, one which the Zoard
of TLegents would not have in the abaence of erxpress legis-
lative authority. It {8 well settled that "publioc officers
and governmental and administrative boards possess only suoh
Fowers &z are sxiprassly coanferred upon them by law or are
necgasarily implisd frox the powers conferred.” 34 Tox.
Juris. 440.

In the case of Fort “o:-th Cavalry Club v. "heppard,
125 Tex., 339, 83 ~. 7. (24) 880, Judge Critz of the uprece
Court said: .

*111 public offices and officers are crea-
tures of law. The powers and duties of pudblio
officers ars defined and limited by law., By be-~
ing Gefined and limited by law, we mean the act
of a publio officer must be expressly authorized
by law, or implied therefrom. 28 F. C. L., P.
555, 8§ 114, It follows froz the above thgt pub-
1ic officers ney zake only sush contracts for
the government they represent as they are author-
iz0d4 by law to make."

Article £90%9a, of Verncn's iAnnotgted Civil <tat-
utes, as amended by Senate Bill B8, Aots, Regular Session,
46th iLegislaturs (193¢), authorizes ths uce of looal funds
in payment of the notes or bonds whioh may be issued for
the construetion of buildings, in certain instances, Jeotion
1 of 3aid irticle provides in rart as follows:
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¥e o o« NOr shall any looal or institutional
funds in excess of tweaty~five (25%) per cent of
the total for any calendar year aver be used for
the payzent of sald notes or donds., It being the
intention of the Leglslature to authorize the pay-
zent of sald notes and donds solely from revenues
derived froa the improvexents authorized herein
and an emergency to be supplemented from local
funds not excesding twenty-five (257) ner cent
for any fiscal year.,®

"It »111 be noted that this article doas nst aue
thorize the pledglag of 10eal funds but werely thelr use
in case of emergenoy. Furtherzore, we delisve that this
article 1is no authority for the pledging of local funds
in this case, bacause saild article applies only to "dor-
nitorids, colleges or stediuxs” and would not apply to
cthar buildings, 1In tkls cornaction, we refar you to our
ogpinion ro. 0-1£73, by issistant Attorney Censral Clarence
Z. Crowe, addresszed to Honorabdle J. A. 11111, President,
a3t .exas “tate Teachers Co:lege, wherein we held, among
other things, that said article {(referrsd to in said opin-
ion as Senate ©Hill Z6) authorized the use of looal funds
only for the buildings spesifically named ia %sotion 1 of
sald artiols, 7For your information, & copy of said aopin-
ion is snclosed harawith,

- Cur answer to your fourth gqusstion is that if
the post office contract is not ocarried dut as anticipated,
and the revenus from the rental or use of 3aid builéing
is rnot sulflclent to west the payzentis on the note, the
toar{ of Regernts may not use aay loeal or othar funds ex-
cept the revsnue frox sald dbulldiang for the paymant of the
sald note.

As we have herstofore pointed cut, the note ex.
pressly provides that "it ean in no wise bde construsd to de
a liability against the “tate.™ Furtherrors, Artiole 2603¢,
quoted above, provides that such note shall be payable sole-
ly froz the revenues to be derived froz the operation of
sald building. The power of the regents to sxecute the
note, and to provide for the payment of the loan cut of the
revenuss from said dullding over & period of eighteen years,
is exempt from the constitutional prohiditiorm in Artiele 3,
-e¢tions 49 and 5C, and irtiocle £, recticn &, solely decause
no dedt ageinst the  tate is created and theres is nc pledg-
ing of the oredit of the tate, nor is there any appropria-
tion of public funds in the ;ledging of the revenues froa
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the bullding.

It would seem therefors glearly to follow that
an sppropriation of public funds, Either from the general
fund in the State Treasury, or from local or institutional
funds, would de in violation of Article 3, Seotion 44, of
the Constitution, whieh provides in part that the Legisla-
ture shall not "grant, by appropriation or otherwise, any
amount of money out of the treasury of the State, to any
individual, on a claiz, real or pretended, when the same
shall not have deen provided for by prooxlsting law, ., . "

There being no liadility egainst the State dDe-
cause of the construction of sald building; under the ex-
press terms of the contract and of the statute authorizing
the construction of the building, there would be no "“pre~
exiating law™ to serve as the basis of the appropriations
of any publio funds to repay the loan, and such appropria-
tions would be in violation of Article 3, ~ection 44. Tort
“orth Cavalry Clud v, Cheppard, 125 Tex, 339, 83 &, W. {24)
660,

%e believe that the same prohibition would apply
to local funds as well as to funds which hed bdeen deposited
in the State Treasury. This Department has previcusly rulead
the similar fees, collected by the Department of Zducation,
are pubdblie funds, Ses conference opinion No, 3012, dated
February 3, 1638, by Assistant Attorney General wiiliam Je
Kemp, sddressed to Hon. Tom C, King, State Auditor and 2ffi-
ciency Rxpert, and found in the published opinions of the
Attorney Ceneral, 1936-1838, page 127,

Furthermore we wish to direot your attention to
the fact that the looal funds of the educational iastitu-
tions have been treated by the Legislature as publio funds,
in that they have been appropriated to suoh institutions in
the genera)l educational appropriation bdill, House 3ill No,
255, Aots, Regular Session, 48th Legislature (1$39), in sub-
divieion 3 of the general provisions attached to said bdill,
providas as follows:

*sabseetion (3) Institutional Receipts, ko
property belonzing to any ef the institutions
herein provided for, or any agency thereof, shall
be 801d or disposed of without the consent of its

a0
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governing board, and all proceeds from the zale
of scvoh property, from labor performed, from the
sale of uaterials, c¢rops and suprplies, froxz fees
axd any and all other receipts shall " bhecone and
are hereby appropriated as zalrtesnancs or contin-
centi fﬁn& 1o be expended uncer the dlrecilon &nq
with the approval of the governing bvoard having
urlsaiotion. “ald governing boards are authore

zed to use out of the proceeds of said receipts
acd funds, in accordance with the provisions of
this Act, zuch enounts as they shall deem neces-
sary for the support, maintenance, operation and
improverients of sald institutions., Any balances
recaining to the oredit of any of said inst{tu-
tional looal funds at said institutions or in the
‘tate [reasury at the enéd of any fiscal yedr are
hereby rearpropriated for the above n=~tioned tur-
poses for the succeeding year,”

@ ballavs that there should be no distinction rada
between funds required hy law to be degosited in the “tate
ireasury and local educaticnal or institutional funds, which
under the statute may be retained and rlaced in despoltory
banks by the Toard of Rogents of the State Teachers Collegas,
and that the Zoard of &Gsgents would not ba authorized to use
either appropriations fron the general fund or such local or
institutional funds in payment of the note quoted above.

!s believe that in snswering vour firast four cgues-
tlons wa have already answared your fifth question, »hich
deals wit: the guestion as to whether the said.-actions of
tte oard of Regentsare in contravention of any provisions
of the Constitution or laws of Taxas.,

Yery truly yours

LtTRCUENDEC 21, 1939 ATTOENZY CENLRAL CP TEXAS

ATTORNEY GENERAL OF TEXAS By ;?‘%LCE
Janes I, Hart
. Lesistant
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